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U. %. Circnit Court. 
{Southern District of New York.] 


ON APPEAL, 
In Admiralty. 


Before the Honorable SAMUEL NELSON, one of the Assistant Justices of the Supreme 
Court of the United States. 


Georce TwIseLL AND OTHERS, LIBELLANTS, APPELLANTS, ¥. 
Tue Sream Tue Keystone, &c. 


COLLISION. 


Where a vessel is beating, and a steamboat is coming after or behind her, the former has the 
right, and it is her duty, to run out her tacks irrespective of the course of the latter. 

If a collision takes place, and the steamboat sets up that the sailing vessel did not run out her 
tack, and thereby caused the collision, the burthen of proving the defence rests upon the 
steamboat. 

Held, under the circumstances, that the steamboat failed in making the necessary proof. 

Held, that where a wharf presented itself as a dangerous obstacle to a nearer approach to the 
shore by a vessel beating, and at the same time a collision was apprehended from an ap- 
proaching and following steamboat, those navigating the beating vessel had the right of 
‘exercising ordinary judgment to go about—and throw the responsibility upon the steamboat 
of keeping clear of their vessel. 

Held, that the vessel beating was not bound to incur a risk by coming up into the wind, and 
endeavoring to keep that position until the steamboat had passed. 

Held, under the circumstances, that the steamboat could with proper care, having had the 
other vessel in view a sufficient time, have avoided any collision, and was responsible for 
the damages. 


The facts sufficiently appear in the opinion of the Court. 
F. B. Cutting and W. Q. Morton for libellants, the appellants. 
Erastus C. and Charles L. Benedict for the Keystone. 


Netson, J.—The libel states that the sloop Thomas Lynch, with a 
cargo of eighty tons of coal, left Philadelphia, bound for Brooklyn, 
7th November, 1848; that on the 30th of the month, when beating 
out of the Kills, and near the entrance into the bay of New York, 

VOL. IX. 37 











290 THE NEW-YORK LEGAL OBSERVER. 





U. S. Cireuit Court—Twibell and others v. the Steam tug Keystone, &c. 





the wind and tide against her, she had stood over to the Staten 
Island shore on her larboard tack, and having stood in as far as was 
prudent without going ashore, she went about, and had just filled 
away on the starboard tack, when the steam tug Keystone, having 
in tow several barges heavily laden with coal, bound to New York, 
overhauled the said sloop, and ran into her, one of the barges having 
struck her about midships, cutting her down to the water, and caus- 
ing her to fill and sink in about ten minutes. The answer states 
that on the day mentioned in the libel, the steam tug, bound from 
New Brunswick to New York, with a heavy tow, was moving 
against wind and tide down the Kills, after dark, when the sloop 
Thomas Lynch was observed ahead, beating down the Kills, and 
then on the larboard tack ; that the tug being a little south of the 
middle of the channel, the sloop crossing her bows, on: the same 
tack, passed her a short distance, starting across the Kills on a long 
tack, the wind being N. N. E.; that just after the sloop had passed 
the tug in safety, and when only about three hundred feet ahead, 
and one hundred feet to the leeward, and, at the time, a considerable 
distance from the Staten Island shore, and under no necessity of 
tacking, and but a short distance from the tug, she suddenly went 
about on her starboard tack, bringing her broadside to the tide, then 
running a very strong flood, and by the joint force of the wind and 
tide, drifted down upon the tug so rapidly, that it was impossible to 
avoid the collision; and that it was caused by the sudden and unex- 
pected attempt of the sloop again to re-cross close under the bows 
of the tug, after she had crossed them once in safety, and when there 
was sufficient room for her to continue on her course without tack- | 
ing. The question on the case lies within a narrow limit ; and some 
of the facts very material in the determination of it, are not in dis- 
pute. Both vessels were bound for the New York bay, and were 
coming out of the Kills, off the Staten Island shore, with a pretty 
strong wind and tide ahead. The sloop was ahead of the tug, on 
her long tack from the Jersey to the Staten Island shore, and was 
seen by the captain of the tug, half a mile ahead, while she was on 
that tack. The tug had a heavy tow, and was moving only at the 
rate of a mile and a half the hour. The captain of the tug first saw 
the sloop on her long tack, over his starboard bow. As the tug was 
nearer the Staten Island than the Jersey shore, the sloop must have 
been pretty well on her way towards Staten Island when first dis- 
covered ; and then she was half a mile ahead. The sloop having 
run out her tack and reached the Staten Island shore, off New 
Brighton, came about and filled for the other tack, and had just 
got under way, when she came in contact with the outside tow, on 
the larboard side of the tug, striking her a little after midships, and 
cutting her to the water’s edge, when she sunk. Now, it is not to 
be denied, under the circumstances stated, and not in dispute, but 
that the sloop had a right to keep her course, and run out her tack, 
and at the proper place and time to come about and fill for the other 
tack, and that it was the duty of the tug not to interfere with her, 
but to take care and avoid her. The captain of the tug was bound 
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to assume the sloop would run out her tack, and then come about, 
as this was her duty as well as her right; and the burthen lies upon 
him to show that the sloop failed in her duty in this respect, and was 
in fault, by reason of which the collision happened. This burthen 
has been assumed, and it is asserted that the sloop failed to run out 
her tack, and came about unexpectedly and suddenly before she had 
completed it, and took the hands on board the tug by surprise, and 
thus produced the collision. The whole case hinges upon this alle- 
gation in the answer, and proof in support of it, and it depends on 
the evidence of the master and hand at the helm of the sloop, and 
the captain and pilot of the tug—the former proving that their vessel 
was within thirty yards of the wharf at New Brighton before she 
came about, and the latter that she was from 150 to 200 yards from 
the shore at the time. None of the other witnesses speak of the fact. 
The master of the sloop stood at the time on her bow, and had the 
best opportunity to judge as to the distance, and could not well be 
mistaken ; besides, the fact was a subject of conversation between 
him and the man at the helm. They were both aware of the danger 
of the collision, from the proximity of the tug, and her unchecked 
advance towards them, and of the necessity of all proper measures 
to avoid it. They exercised their best judgment under the circum- 
stances, the wind and tide being ahead, and somewhat strong, as to 
the point near the wharf, beyond which it would be unsafe to pass 
before coming about, and are responsible only for a sound and judi- 
cious exercise of it. Nor is there necessarily any discrepancy on 
this point in the evidence. The captain and pilot of the tug speak 
of the distance from the shore, not from the wharf, which is the ma- 
terial fact. Proving the distance from the shore, of itself, affords no 
information to aid us in determining the question at issue. Tomake 
it at all available for this purpose, the distance of the wharf from 
the shore should have been given. It might well be that the sloop 
came about 150 yards from the shore, and still had run her tack as 
far as permitted bythe wharf. The proof, therefore, in my judgment, 
fails altogether to establish any fault on the part of the sloop in this 
respect, but the contrary. Again, it is said, the sloop should have 
luffed up into the wind, and held that position, instead of filling 
away, until the tug had passed. But this, it is agreed by the experts, 
would have been a perilous experiment, regard being had to the wind 
and tide, and that the manceuvre had to be made in the night. It 
was a peril to which the tug had no right to expose her, and for 
which there was no necessity. She was seen on her tack by the 
captain, some half a mile ahead, his vessel moving at the rate of a 
mile and a half the hour. With proper attention to his duty, and 
assuming that the sloop had fulfilled hers, by running out her tack 
before she came about, there was not the slightest difficulty in avoid- 
ing her. It required nothing beyond a proper look out and competent 
skill in the navigation of the tug. The captain had perfect control 
of her. He could have checked her speed, or stopped, at any point 
within the half mile, when he found her approaching too near the 
vessel on the tack. This he was bound to do; and no excuse that 
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can be given is admissible, under the circumstances, or can be sanc- 
tioned by the court, except the establishment of the fact, that the 
vessel on the tack was guilty of fault, and which occasioned the 
accident. If she has conformed to the laws of navigation, as was 
done in this case, as a general rule, the captain of the steamer must 
so manage his vessel as to avoid her, and, if a collision occurs, he 
is responsible. The rule is inflexible, and should be sternly ad- 
hered to. In my judgment, it subjects the respondents in this case. 
The decree below must be reversed, and the case referred to the 
clerk, to take proof of the loss and damage. 








N. D. Supreme Court. 
{Seventh Judicial District—June General Term, 1851.} 
Before JOHNSON, SELDEN, and TAYLOR, Justices. 
Devsitta Lewis, Apre.iant, v. Isaac Smita, Responpent. 


WIDOW’S DOWER. 


Where the husband by his last will and testament appointed his wife executrix, and several 
other persons executors, one of whom with the wife only qualified, and the testator by his 
will gave to his wife all his real and personal estate during her life, and then added the 
following clause—“ To earry the above into full effect, I empower the executors to make 
sale of the fast estate, and lodge the proceeds with the executrix, who is to enjoy the same 
during her life.” It was held that the devise was not inconsistent with her claim fur dower, 
that she was entitled to both the devise and her dower, and was not compelled to elect 
between such provision and her dower. That the power given to the executors to sell the 
real estate and convert it into money was a mere recommendation, and not a positive 
direction. It seems she might have been compelled to elect between such provision and her 
dower, had there beer a positive direction to sell the real estate. 

Where a husband after marriage gave a mortgage on his real estate in which the wife did not 
join, and certain contracts for the sale of certain portions thereof, executed by the husband 
alone, and made by his will the provision above stated for her—and after his death the 
assignee of the mortgage and several of the persons holding contracts of purchase, one of 
whom was the defendant in this suit, united and filed a bill in Chancery against her and 
the devisees under the will, one of whom was the executor that had qualified, and served on 
the defendants in that suit a notice stating that the object of the suit was to foreclose the 
mortgage, and that they made no personal claim against the defendants, and in the bill filed by 
them set forth the rights of the defendants under the will, and that the widow and one of the 
defendants had qualified as executrix and executor—and then set forth generally that the said 
defendants (naming them) had, or claimed to have, some interest in the premises, as subsequent 
purchases, incumbrances, or otherwise ; (as authorized by the 132d rule of the late Court of 
Chancery) but made no mention of the widow’s elaiming dower, or any allegation in refer- 
ence thereto, and the defendants suffered the bill to be taken as confessed, and a decree of 
sale was made in said suit, and that the purchaser be let into possession ; and upon a sale 
being made under said decree, the assignee of the mortgage became the purchaser, and 
received a Master’s deed. It was held that the title acquired by the purchaser was subject 
to the widow’s claim for dower ; that her claim for dower was paramount to the mo iy 
and that the decree and Master’s deed was no bar to such claim for dower ; that the bill 
was not properly framed to enable the complainants to litigate her claim to dower in that 
suit; that as there was no allegation in the bilf relative to her claiming dower, or that the 
devise under the will was in lieu of her dower, she was not a party to that suit as doweress, 
but only as exeeutrix and devisee, and that her claim to dower, being paramount to the mort- 

e, was not the subject of litigation in that suit; and that, as to that claim, she would not 
ve been a proper party to the suit. That the bar against all parties defendants referred 
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to in 2d R. S. 192, § 158, means all proper parties, and as to such rights as are properly the 
subject of litigation in a foreclosure suit ; that is to say, the rights of the mortgagor and mort- 
gagee, and all persons claiming under them, or either of them, not paramount claims. 


The action was brought to recover dower, and the trial took place 
at Bath, in the county of Steuben, at the February Special Term, 
1850, before the Hon. Thomas A. Johnson, without a jury, when the 
following facts appeared in evidence. The mortgage, after reciting 
that the said George Lewis was seized in fee of certain lands in the 
town of Reading, in the county of Steuben, and State of New York, 
conveyed all the right, title, and interest of him, the said George 
Lewis, of, in, and to all and any lands, tenements, and hereditaments 
whatever, situate in the town, county, and state aforesaid. The said 
George Lewis died in London (England), on the 28th of September, 
1830, having at that place on the 28th of May previous made his 
will, which was on the 9th of August, 1831, established as a will of 
personal estate by order of the Vice-Chancellor of the First Circuit, 
on testimony taken under a commission issued by order of the said 
Vice-Chancellor, to take proof of the execution of said will. At the 
time of the death of the said George Lewis, he owned real estate in 
the States of New York, Pennsylvania, and Ohio, and after his 
death, and previous to the proving of the will, the widow took pos- 
session of some of the lands in Pennsylvania, and told the executor 
who afterwards qualified, that she would not take under the will, 
she would have her dower; and after the will was proved she had 
a suit with said executor relative to her dower in Pennsylvania, and 
received money for her dower in some of those lands. The com- 
plainants in the suit to foreclose the mortgage, served on the defend- 
ants a notice, stating that the object of the suit was to foreclose the 
said mortgage, and that they made no personal claim against them. 
There was an affidavit on file stating that a copy of the annexed 
subpeena had been served on the complainant in this suit, but no 
subpena was annexed to said affidavit, nor could any subpena be 
found on file. The other material facts appear in the opinion de- 
livered by Judge Johnson, at the Special Term, which is as follows: 


Jounson, J.—The action is ejectment for dower. The plaintiff is 
the widow of George Lewis, deceased, and claims her dower in cer- 
tain lands of which said Lewis died seized, in the town of Reading, 
in the county of Steuben, in the possession of the defendant, claim- 
ing to be owner. 

The defendant insisted that the plaintiff is barred of her dower in 
the premises, first by reason of a testamentary provision in her favor 
in the will of her husband, in lieu of dower, and second by reason of 
a decree in Chancery against her in a certain suit, in which_the 
plaintiff and defendant were both parties. 

From the evidence in the case, it appears that George Lewis was 
the owner in fee of about 800 acres of land in said township. That 
on the 6th day of July, 1826, he executed a mortgage upon said 
lands to the president and directors of the Manhattan Company, to 
secure the payment to them of about $3,000. That prior to that 
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time the said Lewis had contracted to sell to the defendant 122 acres 
of said land, and also various other parcels to other individuals. 
These contracts were included in the mortgage, and assigned with 
the moneys due, and to grow due, thereon. Lewis died in 1830, 
leaving a will, in which he left to the plaintiff all his real and per- 
sonal estate during her life, and the remainder to William Elliott 
and her two nephews, Thomas L. De Witt and George L. De Witt, at 
her death, but the nephews were not to be entitled to the possession 
and enjoyment until they should arrive at full age. Then follows 
this clause, “ To carry the above into full effect, | empower the ex- 
ecutors to make sale of the fast estate, and lodge the proceeds with 
the executrix, who is to enjoy the whole during her life, and then to 
be divided as before described, but it must be understood that there 
must be no division until the executrix finds it convenient, as the 
well ascertained debts must be first paid afterthe decease of my 
wife.” The division must take place as tenants in common, and not 
as joint tenants. The plaintiff in this suit was appointed executrix 
by the will, and several other persons executors, only one of whom, 
William Elliott, qualified and took upon himself the execution of the 
same with the plaintiff. 

On the 15th of June, 1833, the said mortgage was assigned to 
James Pumpelly, and on the 16th of October, 1834, he filed his bill 
in the Court of Chancery to foreclose said mortgage, and for a sale 
of the mortgaged premises. The defendant in this suit, and the 
other person holding contracts trom George Lewis as aforesaid, 
united with said Pumpelly, as complainants in the bill, to the end 
that they might be enabled to pay up the purchase money due on 
their respective contracts and obtain conveyances. The plaintiff in 
this suit, William Elliott, Thomas H. De Witt, and George Lewis 
De Witt, were made parties defendants, and were duly served with 
process to appear and answer, and also at the same time with notice 
that no personal claim was made against them. The bill stated that 
the plaintiff was the wife of George Lewis at his death. 

The provisions of the will, so far as the disposition of the property 
was concerned, and the directions in regard to it, were substantially 
set out in the bill of complaint, and it was alleged that the defend- 
ants therein named had, “ or claimed to have, some interest in the 
mortgaged premises, as subsequent purchasers, or incumbrancers, or 
otherwise,” but what particular interest the complainant was net 
informed. The bill prayed that the executors and executrix might 
be decreed to pay the amount due upon said mortgage, and in de- 
fault thereof, that the mortgaged premises might be sold, and all the 
defendants foreclosed of all equity of redemption, and claim of, in 
and to the said premises. The defendant did not appear, and a de- 
cree of foreclosure was taken pro-confesso, directing a.sale of the 
premises by a Master, and that the purchaser upon receiving the 
amounts due upon the contracts of sale respectively, convey to the 
complainants who held contracts under George Lewis. The said 
Pumpelly became purchaser, took a Master’s deed, and conveyed 
the premises in question to the defendant. 
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If this case stood upon the provisions of the will alone, I should 
have no difficulty in determining that the plaintiff was not barred of 
her dower in the mortgaged premises, of which the premises in ques- 
tion are a part. The testamentary provision was not in lieu of 
dower, either by express terms or by necessary implication, so as to 
put her to her election. The testator’s plan seems to have been to 
have the whole estate converted into money by the executors, but 

*his directions to that effect are not positive. It seems to have been 
left more as a recommendation, or discretionary power, than an ex- 
plicit direction. The doctrine of equitable conversion would hardly 
apply to such a case; where it does, the widow’s right of dower is 
regulated in equity by the nature of the property in the equity view 
of it (4 Kent, 50). Had the directions to convert the real estate been 
peremptory, the widow would, I think, have been driven to her 
election. Where the widow cannot have both gift and dower with- 
out breaking up the testator’s plan of disposing of his estate, express 
words, declaring the gift to be in lieu of dower, are not necessary 
(Bull v. Church, 4 Hill, 206). This case is strong authority to show 
that a gift or devise of the whole estate, when nothing is said about 
dower, does not necessarily deprive the widow of their dower, even 
if she take the estate under the will and hold it until divested. 

But I think the plaintiff is precluded by the decree in the Chancery 
suit from claiming dower in the mortgaged premises, against a pur- 
chaser at the sale, or any one deriving title bona fide from him. 
The plaintiff and defendant here were both parties to the suit, one 
object of which was to get a title to the premises in question through 
the mortgage foreclosure, and quiet and cut off all other rights and 
claims. The plaintiff was a necessary and proper party—clearly so 
as executrix, and also as devisee and legatee, and it seems to me as 
doweress under the circumstances of this case. Conceding that her 
right to dower was paramount to the mortgage, yet she had other 
rights and interests in the premises which were not, and which made 
her a necessary party to the suit. Being a party, and having inter- 
ests which were the proper subjects of adjudication, the Court had 
power and might properly take cognizance of her dower right in 
that suit. Under the peculiar provisions of the will, she being 
general devisee of the whole estate, it was impossible for the com- 
plainants to know whether she intended to claim her dower in the 
estate, or take surplus proceeds of the mortgage foreclosure and sale 
under the will. Hence she was properly called upon to show what 
estate she had or claimed in the premises. Her rights as devisee 
under the will were set out in the bill of complaint, and if she 
claimed any thing more or different, being before the Court, it was 
her duty to interpose her claim. If she had then determined to 
insist upon her claim for dower, there was not only an opportunity, 
but a duty imposed upon her in regard to others to declare it. This 
she did not do, but on the contrary suffered the bill to be taken as 
confessed against her, as though her only claim to the property was. 
as devisee under the wili. I think it is now too late for her to set 
up her claim for dower. 
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In McGown v. Yerks, 6 John Ch. R., 450, Chancellor Kent said, 
“Tt is the general doctrine of this Court that all parties having an 
interest in the subject matter of the suit, should be before the Court, 
to the end that their interest may be embraced by the decree, and 
that one suit may terminate all controversy depending on various 
rights.” That was a foreclosure suit, and legatees, whose legacies 
were a prior incumbrance, were ordered to be brought in, as the 
Chancellor said “in order to prevent a sale of the premises from* 
being deceptive or embarrassing to the purchaser, and injurious to 
the rights of the defendants.” Here the plaintiff had an interest as 
devisee, which rendered it indispensable to the complainant that 
she should be a party, and she was called upon in effect to disclose 
any other right or claim she might have. Her silence is to be 
taken as a confession that she had no claim to interpose against 
the mortgage, and the decree must bind her against all parties to 
that suit, or such as claim under them. If, as was said in Jackson v. 
Hoffman, 9 Cowen, 272, “ there was any valid defence to that suit, 
or any equitable ground on which the premises. in question were en- 
titled to exemption from the operation of the mortgage, it should 
then have been put forth. Having submitted to those proceedings 
in silence, the parties defendants cannot now be heard to impeach 
the title which resulted from them.” It is not to be tolerated, that a 
ard entitled to claim property under different rights when properly 

efore the Court, shall stand in silence and suffer a title to be ma- 
tured under the proceedings, and afterwards insist that one branch 
of his claim has not been effected. There should at some time be 
an end to litigation and conflicting claims. And no period is more 
proper than when a party has been called upon to assert his rights, 
and has neglected to do so. But independent of the obvious justice 
and sound policy of this rule, I think the statute in terms determines 
the precise question involved in this branch of the case, 2 R. S. 192, 
§ 158, after providing that the Master’s deed should vest in the pur- 
chaser the same estate that would have vested in the mortgagee if 
the equity of redemption had been foreclosed, declares that such 
deed shall be an “ entire bar against all parties to the suit in which 
such decree was made.” If the plaintiff has lost her right to dower 
in these premises, it is attributable solely to her own neglect to as- 
sert her claim at the proper time, otherwise it would have been 
saved by the decree. But she neither objected to standing as a 
party defendant, or to being bound by the proceedings as to all the 
rights she had, she gave no intimation then, nor does she now show 
that it was not her intention at the time to rely solely upon the pro- 
visions of the will in her favor, at least so far as the property cover- 
ed by the mortgage was concerned. The decree is conclusive against 
her, and the defendant is entitled to judgment. 


Judgment was rendered in favor of the defendant on this decision, 
and the complainant appealed therefrom to the General Term, and 
the said Appeal was heard at the General Term of the Supreme 
Court, sitting in the city of Rochester, for the Seventh District, in 
June, 1851. 
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H. H. Burlock, for the plaintiff and appellant, made and argued 
the following points: 


J. The provision made for the plaintiff in the will of her late 
husband is no bar to her dower. Because— 

First.—The same is not declared to be in lieu of dower, nor are 
the terms and provisions of the will totally or in fact at all incon- 
sistent with her claim to dower in the property devised, nor is the 
intention of the testator defeated in relation to any property devised 
to others by allowing her dower. There is no inconsistency between 
her dower and her rights under the will. (Roper’s Husband and 
Wife, 582; Bright’s H. & W. by Lockwood, vol. 1, 554, 555; Incle- 
don v. North, 3d Atkins, 480: Birmingham v. Kirwin, 2d Sch. & 
Lef., 444, 452; Sandford v. Jackson, 10th Paige, 268-9; Wood v. 
Wood, 5th do. 601; Fuller v. Yates, 8th do. 329; Bull v. Church, 
5th Hill, 206; Same case in Error, 2d Denio, 480; Adsit v. Adsit, 2d 
J.C. R., 448, 451, 459 ; Leonard v. Steele, 4th Barbour’s 8. C. R., 20.) 

Second.—The power given to the executors to sell the fast estate 
does not give them any right to sell the plaintiff’s dower right, the 
sale must be subject to all claims against the property, dower in- 
cluded. (Wood v. Wood, 5th Paige, 601; Fuller v. Yates, 8th do. 
329; Bull v. Church, 5th Hill, 206, 2d Denio, 480; Adsit v. Adsit, 
2d J. C. R., 448, 451, 459; Hillis v. Lewis, 3d Hare’s Reports, 310; 
Harrison v. Harrison, 1st Keen’s R., 768.) 

Third.—Conceding that the plaintiff was bound to elect between 
the provision made for her under the will and her dower, she has 
never been in a situation to elect. The will never having been 
proved as a will of real estate, or in fact at all, the Vice Chen- 
cellor not having any power to order the issuing of a Commission. 
(In the matter of Hornby’s Will, 2d Paige, 529; 2d R. S., 2d edition, 
page 67, § 63 to and including § 69.) 

Fourth.—But if compelled to elect without due proof of the will, 
the evidence in the case shows that she elected to take her dower. 
(Hawley v. James, 5th Paige, 446.) 

I]. The decree in the foreclosure suit, the sale by the master, and 
the deed given by him to the purchaser at the sale, does not bar or 
estop the plaintiff from recovering her dower in this action. Be- 
cause-— 

First.—She was not a party as doweress, but only as devisee and 
executrix under the will. (Pennington v. Hanby, 4th Mumford, 140.) 

Second.—She was not a party to the mortgage given to the Man- 
hattan Company and assigned to James Pumpelly. 

Third.—The decree sale and master’s deed only foreclosed the 
equity of redemption, and did not and could not affect the plaintiff’s 
right of dower, which was a paramount claim to the mortgage. 
(2d R. S. 192,§ 158; Ist R. L. 1813, page 490, § 11; Holcomb v. 
Holcomb § Perry, 2d Barbour’s 8S. C, R. 20; Penniman v. Hollis, 
13th Mass. R. 429; Blake’s Chancery, 56; 4th Kent’s Com., 186; 
2d Barbour’s Chancery Practice, 174; Patch on Mortgages, 462 ; 
Powell on Mortgages, 967 to and including 992; Story’s Equity 

VOL. IX. 38 
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Pleadings, 177; Lube’s Equity, 22, 23; Ist Cruise, 87, § 12, 13—126 
§ 1, 2,8; Edwards on Parties in Chancery, 91, 141, 142, 143; 5th 
P. Wm’s. 310 in note; Chancery Cases, 215, 1656: Equity Cases 
abridged, 166, pl. 3; Fleetwood v. Dooley; M. 8. Superior Court, 
June, 1847; Robinson v. Townsend, 3d Gill & Johnson, 413.) 

Fourth.—The master’s deed merely converted that into an abso- 
lute estate which was before conditional; it gave no greater right 
to the purchaser than if the testator had given a deed instead of a 
mortgage ; that is, he took the fee subject to the Plaintiff’s right of 
dower. The entire bar referred to in the statute means a bar of all 
claim under the Mortgagor or of any one claiming under him, and the 
parties defendants means all persons whose rights may be foreclosed, 
and who are proper parties defendants. (Ast R. L. of 1813, page 490, 
§ 11; 2d R. 8S. 192, § 158; Holcomb v. Holcomb &§ Perry, 2d Bar- 
bour’s S. C. R. 20; Patch on Morigages, 462 ; Robinson v. Townsend, 
3d Gill & Johnson, 413.) 

Fifth.—The bill was not properly framed for the purpose of liti- 
gating her right to dower. The general allegation therein only 
referring to some claim subsequent, and subordinate to the mortgage 
and not to paramount claims. (Hoffman’s Chancery, vol. 2, page 
135 ; Chancery Rules of 1830, page 61, Rule 132; Holcomb v. Hol- 
comb § Perry, 2d Barbour’s 8. C. R. 20; Bank of Orleans v. Flagg, 
3d Barbour’s C. R. 318.) 

Sixth.—If there had been any charge in the bill as to her claim- 
ing dower, she could have demurred to that part of the bill, inas- 
much as her claim to dower being paramount to the mortgage was 
‘not the subject of litigation in that suit. (Lambert on Dower, 82 ; 
Spence’s Equitable Jurisdiction of the Court of Chancery, vol. 2, 
page 706; Delabare v. Norwood, Lord Chancellor M. 8. 3d Swans- 
ton, 144; Fisher v. Barry, Beatty’s C. R. 189; Wood v. Davies &§ 
Coleman, 4th Bibb. 47; Hallett v. Hallett, st Paige, 18; Eagle Fire 
Ins. Company v. Lent, 6th Paige, 685; Banks v. Walker, 3d Bar- 
bour’s C. R. 450; Jones v. Ward, 4th Sandford C. R. 209.) 

Seventh.—The plaintiff could not therefore have set up her claim 
to dower in that suit; had she done so, the complainants could have 
excepted to the answer as to that part of it, or moved to have had 
it struck it out for impertinence. Besides her right to dower could 
only be tried on a direct proceeding for that purpose, in a court of 
law, or by order of the chancellor on a bill filed by her claiming 
dower. (Badgley v. Bruce, 4th Paige, 98; Park on Dower, 329.) 

Eighth.—Had the complainants in that suit alleged that the 
devise under the will was in lieu of dower, and that the plaintiff 
had elected to take under the will, it might have been necessary for 
her to have either denied that allegation or to have demurred to 
that part of the bill. But even if issue had been taken in that suit 
as to her right of dower, and found for her, the dower could not have 
been assigned in that suit—a provision might probably have been 
inserted in the decree that the sale was to be made subject to the 
plaintiff’s right of dower. (Sandford v. McLean, 3d Paige, 124.) 

Ninth.—The plaintiff could not have supposed that her right of 
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dower was to be at all effected by the bill of foreclosure, the notice 
of the object of the suit served on her was simply a notice of the 
foreclosure of the mortgage. 

Tenth.—The other devisees under the will would have had no 

opportunity of contesting her right to dower, had she set it up in 
that suit, as there was no allegation in the bill as to her dower, and 
the answer would not have been served on them but on the com- 
plainants in that suit. 
. Eleventh.—The plaintiff’s claim for dower was a mere chose 
in action, and she was not compelled to set up her claim in that 
suit. (Siglar v. Van Riper, 10th Wendell, 414; Yates v. Paddock, 
Ibid. 528; Yates v. Fusset § Whitlock, 5th Denio, 21, 29; Bronson 
and Wife, &c. v. St. Peter’s Church of Auburn, 7th New York Legal 
Observer, 361; Lawrence v. Miller, 2d Comstock, 248, 257.) 

Twelfth.—There is no proper proof of the service of any subpeena 
on the plaintiff in the suit to foreclose the mortgage. 

lll. The judgment for the defendant should be reversed, and a 
Venire de novo be awarded. 


John M. Parker for the defendant and respondent, contra : 


I. The evidence in the case shows that George Lewis, by his will, 
made provision for plaintiff in lieu of dower, which she elected to 
take. 

If this is so, she is barred from recovering her dower. (1 Rev. 
Stat., 741 and 742, § 13, 14.) 

It is not necessary that the provision be declared, by express 
words, in the will, to be in lieu of dower. It is sufficient, if such an 
intention in the testator is to be collected by clear and manifest im- 
plication from the provisions in the will. (Adsit v. Adsit; 2 John 
Ch. R. 448, 451; Bull v. Church, 5 Hill R. 206; S. C. in Error, 2 
Denio R. 430.) 

It is, then, a question of intent. ‘ Did the testator intend the pro- 
vision to be in liew of dower ? 

1. Any other construction would seem to involve an absurdity. 

What is the widow’s relation to the real property before assign- 
ment of dower? Her interest is a right, not an estate (4 Kent's 
Com. 61.) 

‘}he testator had the entire estate,—the wife a right contingent 
and defeasible—lacking the most striking and peculiar characteristic 
of property, the jus disponendi—she could release and discharge, but 
could not transfer or assign her right. 

Does it not seem absurd, then, to say, that he gave to his wife the 
whole property and present possession of his real estate for her life, 
subject to her right in action to reduce a part of the same to posses- 
sion, and to acquire a property therein. 

She could not hold as doweress, without assignment of dower. 

Was it his intention that she should take the whole estate under 
the will, and perfect her right and acquire title and possession of a 
part of the same as doweress ? 
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2. Any other construction is inconsistent with the provisions of the 
dill. 

“ A testamentary provision is deemed a gratuity, which the wife 
may take in addition to her dower, unless the testator has plainly 
manifested a different intention.” (5 Hill R., 207.) 

But she cannot take the whole estate for life, 7 addition to a part 
of the same. 

She cannot (in other words) enjoy both gift and dower without 
not merely breaking the testamentary provisions, but also effecting 
an impossibility. 

If she takes the gift, she comes, upon the death of the testator, into 
possession of the lands. 

She cannot demand her dower, because there is no one of whom 
to make the demand. 

She cannot bring her action, because she is already in possession. 

So that she cannot enjoy both gift and dower at the same time— 
and if not at the same time, she cannot at all; because they are 
coterminous estates. If she take under the devise, which by its terms 
is for life, she cannot ex necessitate rei, during that period, take her 
dower in the same lands. 

But we may be told, in answer, that the title under the devise 
may be defeated by what would not affect the right to dower. 

If the defeasance arise from the provisions of the will, the devise is 
for a less estate than for life, and in such case, she may well take both. 

But if the defeasance happens otherwise, an analysis of the argu- 
ment will show that, in such case, she cannot, any more than if the 
title of the testator were perfect, enjoy both gift and dower. 

For, if the estate which she takes by gift is not, when unencum- 
bered, subject to her own right of dower—-as above shown,—an in- 
cumbrance upon the estate, by a third person, cannot affect the 
question of the inconsistency of her taking both gift and dower. 

Her dower right cannot sleep until her right as devisee is de- 
feated by a defeat of the gift, and then revive. 

The question in issue is, can she take both the gift for life, and 
her dower! Not a portion of the gift—for to take a portion only of 
the gift, so as to make it possible to take her dower, would defeat 
the will. 

If she takes the gift, she must take all of it—and then the ques- 
tion arises can she take dower in addition to that all. . 

In Bull v. Church the widow took the gift entire, and then the 
dower. But there the gift was for a time less than her life, so that 
she could so take. 

While here, to enable her to take her dower, the gift must be 
defeated. ‘ 

This is but another way of saying that she cannot take both. 

When therefore she claims dower, because the gift has been de- 
feated, she claims it for the very reason that she is not entitled to it, 
viz. : that the enjoyment of both is inconsistent and impossible. 

‘Fhis view is supported, and this reasoning adopted, by all the 
cases which have settled the rule in this state. 
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In Bull v. Church the devise was of the testator’s whole estate 
during widowhood, (a less estate than for life,) and the court held 
that therefore she could take both gift and dower. It was so held 
because she could take her dower in addition to the devise. 

In the same case in error (2 Denio R. 430) the chancellor, in giving 
the opinion of the court affirming the judgment of the Supreme Court, 
adopts the same course of reasoning—that as the gift was for a less 
estate than for life she might enjoy both gift and dower. He says 
“of course no question of dower could arise while she continued a 
widow, as she was entitled to the possession of the whole during that 
time.” 

The whole reasoning of the court in both cases is based upon the 
fact that the widow could enjoy both gift and dower, they not being 
there coterminous estates. 

So in Sandford v. Jackson (10 Paige R. 266) where the devise 
was to the widow during widowhood, and until the youngest child 
became of age, the court held “that her claim to dower subsequent 
to the determination of her particular estate under the will, was not 
necessarily inconsistent with a devise of the whole to his children 
after that time” (see 2 Denio R. 432.) The limitation of the pro- 
position inferentially establishes our position. 

In Birmingham v. Kirwan (2 Schoales and Lefroy, 444,) as cited 
in 2 John Ch. R., 459, the testator devised to his wife, a house and 
170 acres for life, at a low rent, the court held this inconsistent with 
a right to dower in the same land, because the devise would be in- 
consistent with her own title to one-third. 

The case of Dorchester v. Effingham (Cooper’s Eq. Rep., 319) was 
decided, says Ch. Kent, (2 John Ch. R., 459) upon the authority of 
the distinction in Birmingham v. Kirwan. 

In that case the testator devised to his wife a house and 53 acres 
of land, part of his real estate. The Vice-Chancellor confined the 
claim of dower to the residue of the estate—that is, as to the house 
and 53 acres, she could not take both gift and dower. 

This is, in principle, our case—and none of the cases conflict with 
it, but even those in which the right of dower has been guarded 
most carefully, sustain it. 

3. But beyond the general clause of gift in the will, this construction 
is strengthened by the particular provisions. 

The will provides, in addition to the general clause, as follows: 

“To carry the above into full effect, [ empower the executors to 
make sale of the fast estate, and lodge the proceeds with the exe- 
cutrix, who is to enjoy the whole during her life, &c.” 

Justice Johnson’s opinion was, that if this provision had been “a 
peremptory direction” the widow would have been driven to her 
election. But construing it as a mere recommendation he held that 
the gift and dower would stand together. 

In this, we think the Judge erred, for the following reasons: 

(1.) Whether the testator directed or recommended this disposition 
of the estate, his intention as to the dower must have been the same. 

It can hardly be said that by directing a sale, he intended to put 
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his widow upon her election, and that by recommending a sale he 
did not so intend. 

Such a disposition of the estate, (the sale of the whole of it, and 
payment of the proceeds to the widow for her to enjoy for life,) 
would be inconsistent with dower—and whether he directed or re- 
commended it the same intent was evidenced. 

(2.) The inference, we think, is irresistible that the testator sup- 
posed the sale necessary “to carry the above into full effect”—and 
if so this provision is to be deemed a direction and not a recommen- 
dation. 

I empower my executors to sell,my fast estate in order that the 
provisions of my will may be carried into full effect—(which we 
submit is the meaning of the clause) seems to us, in the strongest 
sense a direction. 

It is a power given, not to use at their discretion, but in order to 
make effective the provisions of the will. 

4. The plaintiff has made her election to take the provision made for 
her by the will. 

The statute provides (1 R. S. 742, § 14) that when a woman shall 
be entitled to an election—she shall be deemed to have elected to 
take the provision made for her by will, “ unless within one year 
after the death of her husband she shall enter on the lands to be 
assigned to her for her dower, or commence proceedings for the re- 
covery or assignment thereof.” 

She did not within one year either enter, or commence proceedings. 

Il. The plaintiff is precluded by the decree and sale in the Chan- 
cery suit, from claiming dower in the mortgaged premises, against a 
purchaser at the sale, or any one deriving title from such purchaser. 

That suit was against this plaintiff and others to foreclose a mort- 
gage, and obtain a sale of the mortgaged premises. 

To that suit this defendant was a party complainant ; and the ob- 
ject of it, so far as he was concerned, was, to get a title to the pre- 
mises in question through the mortgage sale, and quiet and cut off 
all other rights and claims. 

He was holding the premises under a contract of sale from George 
Lewis, the mortgagor, made prior to the mortgage—whether prior 
to plaintiff’s marriage with Lewis does not appear. 

To that suit the plaintiff here was a necessary and proper party— 
clearly so as executrix and devisee—and no less so as doweress. ~ 

The complainants knew that she was the widow as well as ex- 
ecutrix and devisee of the mortgagor; but they did not know, and 
were not bound to know, whether her marriage was prior to the 
mortgage or not. 

The bill therefore shows that she was the widow, and executrix, 
and devisee of the mortgagor—in each of which characters she was 
interested in the mortgaged premises—and she is therefore made a 
party, not in any specific or representative character, but generally. 

Her rights as widow were as liable to be cut off by the foreclosure 
and sale, as her rights as executrix or devisee, unless she had, as 
widow, a good defence against the mortgage. 
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But however good a defence she may have had, if she omitted to 
set it up, it would not avail her. 

The allegation in the bill that she claimed some interest in the 
premises as subsequent purchaser, or incumbrancer, or otherwise, but 
what particular interest the complainants were not informed, was suf- 
ficient to put her upon her defence. She was bound then to set it up. 
The complainants were claiming as against every right she had, and 
if she had the defence that her right of dower was paramount to the 
mortgage by reason of her marriage being prior it, she was bound 
then to set it forth ; else the purchasers were warranted in supposing 
that she made no such claim; and that the mortgaged premises were 
not subject to her dower. 

She was as much bound to set up that claim, as any other incum- 
brancer, brought in as a party, would be to set up and show that his 
lien was paramount to the mortgage, if he had such a lien; and 
equally bound by the decree, for omitting to make her defence. 

Again—Even if the marriage had appeared in the bill to have 
been prior to the mortgage, the fact, alleged in the bill, that George 
Lewis by his will gave her all his estate for life, was sufficient to 
raise the question which we now raise, in regard to the effect of that 
provision on her right of dower. 

She should, for that reason, have come with her claim of dower, 
and denied that the provision was zntended to be in lieu of dower, or, 
that she had elected to receive it. 

It was competent, upon the facts alleged, for the court to adjudge 
it to have been in lieu of dower, and therefore to bar her in the 
decree. 

At. all events, in the language of Justice Johnson’s “ opinion” in 
the case. 

“ Under the peculiar provisions of the will, she being general de- 
visee of the whole estate, it was impossible ior the complainants to 
know whether she intended to claim her dower in the estate, or 
take the surplus proceeds of the mortgage foreclosure and sale, 
under the will. 

“ Hence she was properly called upon to show what right she had 
or claimed in the premises. Her rights as devisee under the will 
are set out in the bill of complaint, and if she claimed anything more 
or different, being before the court, it was ler duty to interpose her 
claim. If she had then determined to insist upon her claim for 
dower, there was not only an opportunity but a duty imposed upon 
her in regard to others, to declare it.” 

The suffering the bill to be taken as confessed, was an admission 
that the allegations in it were true, and that she bad no valid de- 
fence to the claim made by the complainants, except such as appear- 
ed from the bill itself. (Christie v. Bishop, 1 Barb. Ch. R., 105, 118.) 

That the effect of the decree and sale is to bar the plaintiff from 
her dower, the following cases are in point: McGown v. Yerks, 6 
John. Ch. R., 450; Jackson v. Hoffman, 9 Cow. R., 272; Mills v. 
Dennis, 3 John. Ch. R., 367; Frelinghuysen v. Colden, 4 Paige R., 
204; Le Guen v. Gouverneur, 1 J. Cas., 436, 492, 500 ; 5 Denio, 29. 


/ 
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But independent of the obvious justice and sound policy of the 
rule, the statute in terms determines the precise question involved 
in this branch of the case. 

2 Rev. Stat. 192, § 158, 1st Ed., declares the effect of the Master’s 
deed as follows: 

“ Such deeds shall be as valid as if the same were executed by the 
mortgagor and mortgagee, and shall be an entire bar against each 
of them, and against all parties to the suit in which the decree for 
such sale was made, and against their heirs respectively, and all 
claiming under such heirs.” 

I wish here to refer to that part of Justice Johnson’s opinion 
which relates to this branch of the case, and make it a part of my 
argument—inasmuch as it seems to me entirely conclusive on this 
point. 





H. H. Burlock in reply, said, That her taking possession of the real 
estate under the will, did not prevent her from demanding her dower 
of the devisees under the will; that although she might not be 
obliged to demand the same while in possession under the will, yet 
if she was deprived of that possession by creditors, or the devisees, 
she might then claim her dower; that the case of Bull v. Church 
showed that she could maintain the action after her possession un- 
der tlre will had ceased, and, in fact, virtually decided that if the 
widow in that case had been divested of her possession under the 
will previous to her re-marriage, she could then have maintained 
her action to recover her dower. That in the case of Dorchester v. 
Effingham, (Cooper’s Equity Reports, 319,) no question arose as to 
the wife’s right of dower in the house and 53 acres of land. That 
the power given to the executors to sell was merely advisory, as the 
testator must have supposed that the real estate might not be sold 
by the executors, for he speaks of the division between the residuary 
devisees taking place between them as tenants in common, and not 
as joint tenants. But if otherwise, the authorities referred to in the 
second subdivision of the appellant’s first point show that the sale 
must be made subject to the wife’s right of dower, as that is a legal 
right of hers over which the husband has no direct control. That 
the interest of Mrs. Lewis in the real estate of her husband at the 
time of his death was— 

First—Her dower to be set off, being one-third part thereof during 
her life. 

Second—The other two-thirds during her lifetime, as devisee 
under the will. The first of which would not be subject to the debts 
of the husband, but the latter would. That the will could have full 
effect, and she be entitled to her dower. 


Taytor, J.—The facts in this case are found in the printed opinion 
of the Judge, who decided the cause at the Special Term. It is, 
therefore, unnecessary for me to repeat them. 

The question whether the provision made by the will of Lewis for 
the complainant, was in lieu of dower, was disposed of by the Judge 
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at the Special Term, and as no appeal was taken from that part of 
his decree, it is also unnecessary for me to take further notice of it. 

The bill filed by Pumpelly and others, for foreclosure, made 
the complainant a party defendant, and she was stated in that bill 
to have been the wife of Lewis, the mortgagor. The complainant 
was made a defendant, as executirix and devisee under the last will 
and testament of George Lewis, her husband and the mortgagor, 
and after setting forth in the charging part of that bill her interest 
as such executrix and devisee, it goes on to state that Drusilla Lewis 
and others named, have, or claim to have, some interest in the mort- 
gaged premises, as subsequent purchasers, incumbrancers or other- 
wise, without specifying any particular interest or claim. But in 
the whole biil there is no description of, or reference to, the interest 
or claim of the widow for dower. She was not made a party as 
doweress, but as devisee, and in the character of an executrix alone. 

I cannot think that the paramount title of the widow can be cut 
off, by such a proceeding, although she be nominally a party to the 
suit. 

She is called upon to answer the matters set forth in the bill, she 
examines that bill, and finds that matters are particularly specified, 
in which she has an interest as executrix and devisee, but to which 
she has no answer to make. Relying upon the fact that the plead- 
ing which she is summoned to answer makes no mention of an in- 
terest, held in her own individual right as the widow of the mort- 
gagor, I think she was not bound by any rule of equity pleading to 
answer those matters; but was justified in the belief that those in- 
terests of hers were not designed by the complainants to be brought 
into litigation in that suit, and this view of the case is fully sustained 
by that of Bank of Orleans v. Flagg, 3 Barbour’s Ch. Rep., 318, 
where the Chancellor says, “ The bill in this cause was not properly 
framed. To enable them to litigate that question, instead of alleg- 
ing falsely, that he had or claimed some interest in the premises, 
which had accrued subsequently to their mortgage, the bill should 
have stated that he claimed an interest, under a contract to purchase 
prior to the mortgage, or in other words, the bill should state the 
facts truly as they existed, so far at least as not to mislead the op- 
posite party of the object of the suit. This was purely a bill of fore- 
closure. Now it isarule of equity, that no facts are properly in 
issue, unless charged in the bill; nor can relief be granted for mat- 
ters not chargeable, for the Court pronounces its decree secundum 
alligator et probata, Story Eq. Pl. 259, 3 Wood, § 55, and they can 
pronounce upon nothing else. I am of opinion that under this bill 
there was nothing alleged which called upon the complainant to 
interpose an answer setting forth her inchoate right of dower. 
Elliott v. Pell, 1 Paige, 269. The case of McGowan et al. v. Yerks 
et al., 6 Johns. Ch. 450, did not, as I conceive, settle any question 
raised in this case. The purport of that decision was that all parties 
interested should be brought in, as a duty of the complainant, to the 
end that the sale may not be deceptive to the purchaser, but not 
that the rights of the prior incumbrance would be otherwise affected. 

VOL. IX. 39 
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In reference to the question now before us the Chancellor says, 
where the land is to be sold, it would be essential to all concerned, 
and necessary to prevent a sacrifice, that the value and extent of 
the prior incumbrance, made known by the pleadings, should be ascer- 
tained and declared. In this case no such incumbrance was made 
known by the pleadings, and if the omission was erroneous or im- 
proper, that was the fault of the complainants in the foreclosure 
suit. Inthe case of Jackson v. Hoffman, 9 Cowen, 271, the remark 
of Sutherland, J., that the defendant, and those from whom he de- 
rived title, having been parties to the suit in Chancery instituted for 
the foreclosure of the mortgage, were estopped from denying the 
title of any bona fide purchaser at the sale, under the decree of fore- 
closure, was perfectly correct. The defendants were not only par- 
ties to the suit, but were subsequent purchasers, and made parties’ 
as such. It would certainly then be improper for them to set up in an 
action of ejectment following a sale on the foreclosure suit, an equit- 
able defence which might have been made in that former suit. 

The doctrine as laid down in Le Guen v. Gouverneur and Kemble, 
1 Johnson’s Ca., 436, that the judgment or decree of a Court possess-- 
ing competent jurisdiction, shall be final as to the subject matter 
thereby determined, is well settled, though the correctness of the 
other branch of the opinion of Radcliffe, J., that it is not only final 
as to the matter actually determined, but as to every other matter 
which they neglect to litigate in the cause, and which the Court 
might have decided, has with good reason been questioned. But 
admitting it to be correct, I still think it does not reach the case at 
bar, inasmuch as the Court could not have decided, any mat- 
ters not brought before them, by proper charges in the bill. Elliot 
v. Pell, 1 Paige, 269. 

It is well settled that the mortgagee cannot, in filing his bill for a 
foreclosure, make one claiming a paramount title adversely to that 
of the mortgagor, and prior to the mortgage a defendant in the suit, 
for the purpose of contesting the validity of such adverse claim of 
title. Eagle Fire Co. v. Lent, 6 Paige, 637. . 

It is a general rule that the proper parties in a foreclosure suit 
are the parties to the mortgage and subsequent incumbrancers, 
either under the mortgagor or mortgagee, and when prior incum- 
brancers are made parties, it is only that the amount of such incum- 
brances may be ascertained, to be paid out of the proceeds of the 
sale, or that the premises may be sold subject to such known in- 
cumbrance. 2 Barbour S. C. R. 21, Holcomb v. Holcomb et al. 

The right of dower was certainly a claim paramount to those 
of the complainants, either under the mortgage or the contracts, 
and they therefore could not call upon the widow to litigate that . 
right with them in the foreclosure suit. Many cases show that such 
a suit could not be sustained. 2 Schoales and Lefroy, 199; Hallett 
v. Hallett, 2 Paige, 18; Banks v. Walker, 3 Barb. Ch. R., 408; 4 
Sandford, 209. 

_ Ido not see how the statute, 2 R.S., 192, § 158, cuts off the claim 
of dower. I am not able to perceive how the widow was indivi- 
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dually a party to the foreclosure suit, so that a decree should abro- 
gate her rights. She was not called into Court in such capacity, 
but solely as executrix and devisee, and therefore was not a party 
to the suit, as litigant, on account of her dower. And besides it 
would be an act of injustice, which the statute never contemplated, 
for a decree in a Chancery suit, to cut off and abrogate paramount 
rights of parties, when those rights had not been subjected to 
litigation by the forfm or substance of the pleadings in the case. 
The bill in the foreclosure suit was so framed as to lead no one to 
suppose that the dower right of the widow would be called in ques- 
tion. I think the bar against the parties in the suit mentioned in 
the statute, refers, first, only to the proper parties—namely, mortga- 
gors and mortgagees, and subsequent incumbrancers, and to such 
rights as have been properly the subject of litigation in the fore- 
closure suit. 
I think the judgment of the Court below must be reversed. 





Porter agt. Wituiams and Crark. 


Where proceedings supplementary to execution are instituted under the Code, the order for 
the debtor’s examination under the 292d section gives the judgment creditor the same lien 
upon the debtor’s equitable assets which he acquired under the former practice by the com- 
mencement of a suit by creditor’s bill. And the orders authorized by the 297th and 298th 
sections, themselves, and without an assignment by the debtor, divest his title in the personal 
property and vest it in the receiver. 

W., on the 5th of January, assigned to C. all his property for the benefit of creditors, with 
power to sell etther for cash or credit. This assignment is void (2 Comst. 365). On the 
28th of March an order was made in proceedings supplementary to execution against W., 
and on the 4th of April P. was appointed a receiver of W.’s property. On the 30th of 
March W. executed a further instrument to C. declaring that it was intended that C. should 
sell for cash only. 

Held, that P., the plaintiff, had acquired a lien on the 28th of March, which rendered ineffeo- 
tual the instrument of the 30th of March, even if otherwise of any effect. 

Held, also, that W. could not at any time after the execution of the assignment to C. revoke 
the authority therein contained to sell upon credit, and that the instrument subsequently 
executed was of no avail to render the assignment valid. 


Demurrer. The action was brought by the plaintiff, as receiver, 
to set aside an assignment executed by the defendant Williams to 
to the defendant Clark. The assignment was made on the 5th of 
January, 1850. It embraces all the property and effects of the as- 
signor, except such articles as are by law exempt from levy and 
sale. It is made for the benefit of creditors, giving preferences. 
The assignee is authorized, by the terms of the assignment, to “ sell 
and dispose of the property assigned, either at public or private sale, 
to such person or persons, at such price or prices, and on such terms 
and conditions, and either for cash or credit, as in his judgment may 
appear best, and most for the interest of the parties concerned ; and 
to convert the same into money, and to collect the debts, &c. On 
the 27th of February, 1850, the Dutchess County Iron Company re- 
covered a judgment against Williams, for $508.32, upon a debt 
contracted before the assignment, Upon which judgment an exe- 
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eution was issued on the 28th of February, to the sheriff of the 
proper county, and returned unsatisfied. On the 28th of March 
1850, an order was made by one of the justices of the Supreme 
Court, pursuant to the provisions of the Code relating to proceedings 
supplementary to execution, requiring the judgment debtor to appear 
and answer before a referee, appointed for that purpose, on the 30th 
of the same month. On the 4th of April following, the same judge 
made an order appointing the plaintiff a receivér of the property of 
the judgment debtor, and also, by order, forbade a transfer or other 
disposition of the property of the judgment debtor, not exempt from 
execution, or any interference. therewith. On the 30th of March, 
1850, Williams executed and delivered to Clark an instrument, 
whereby, after reciting that doubts had arisen whether by the as- 
signment of the 5th of January, the assignee had the power to sell 
the property assigned on credit, and that it was intended to have it 
sold for cash only, the assignee was authorized and directed to sell 
the property for cash only. No assignment was ever executed by 
the judgment debtor to the receiver. It is admitted that immediately 
upon the execution of the assignment the assignee took possession 
of the assigned property; that he had in fact sold only for cash, and 
that he had applied a part of the moneys received by him as as- 
signee to the payment of the preferred debts. On the 11th of April, 
1850, another execution was issued upon the judgment to the sheriff 
of Columbia, and Samuel Bryan, who owed the judgment debtor 
$191.50, at the time of the assignment, paid the debt to the sheriff 
to apply upon the execution. The assignee claims that he is entitled 
to receive this debt under the assignment. The cause was heard 
upon the pleadings. Some of the facts above stated do not appear 
in the pleadings, but were admitted by counsel upon the argument. 


E. P. Cowles for plaintiff. 
M. Pechtel for defendants. 


Harris, Justice.—A preliminary objection has been made to the 
right of the plaintiff to maintain this action. It is insisted that, even 
though the assignment from Williams to Clark should be declared 
void, the plaintiff has acquired no right to the property, because no 
assignment has been made to him by the judgment debtor. But I 
do not understand that an assignment to the receiver is necessary to 
pass the title of the judgment debtor. Under the former practice 
the filing of a creditor’s bill, and the service of process, created a 
lien upon equitable assets, but not upon property liable to execution. 
The commencement of a suit to reach equitable assets had the same 
effect in creating a lien, as a levy upon personal property by virtue 
of an execution. Notwithstanding such bill, another creditor might 
issue execution, and take the property of the debtor subject to levy. 
This might be done until an order had been made for the appoint- 
ment of a receiver. From that time the property was deemed to be 
in the custody of the court, and could not be taken in execution 
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When under such an order a receiver had been appointed, and had 
perfected his appointment, by giving the requisite security, he be- 
came, by virtue of his office, legally entitled to the possession of the 
debtor’s property. It is true, that it was usual to require the judg- 
ment debtor to execute an assignment, but it was never held that 
such an assignment was necessary to divest his title. It never was 
supposed that, because the judgment debtor had absconded, or was 
otherwise beyond the’reach of process, so that an assignment could 
not be enforced, the creditor was without remedy. On the con- 
trary, the receiver acquired his right to take the property from the 
order for his appointment and not from the assignment (2 Barb. Ch. 
Pr. 168-9). An order for the appointment of a receiver is an equita- 
ble sequestration (Albany City Bank v. Schermerhorn, 9 Paige 377). 
Neither the order for his appointment, nor even an assignment to 
the receiver pursuant to such order, would divest the debtor’s title 
to his real estate (Chautauque County Bank v. White, 6 Barb. 589). 
The receiver became entitled to the rents and income, but the title 
could only be divested by sale upon execution. 

The Code is silent as to the time when the jadgment creditor shall 
be deemed to have acquired a lien upon his debtor’s equitable effects ; 
but I think the order for his examination, made under the 292d sec- 
tion, should be construed to give the creditor the same lien which 
he acquired under the former practice, by the commencement of a 
suit by creditor’s bill. So, too, the order that the debtor’s property 
should be applied towards the satisfaction of the creditor’s judgment, 
made pursuant to the 297th section, and the order appointing a 
receiver pursuant to the 298th section, have the effect of themselves, 
and without an assignment by the debtor, to divest his title, and to 
vest it in the receiver. The order under the 297th section places 
the property under the control of the court, and the order under the 
next section creates an officer to take charge of it (see Monell’s Pr. 
364). If this be so, it follows that the attempt by the judgment 
debtor to give validity to the assignment of the 5th of January By 
the instrument executed on the 30th of March, was ineffectual, as 
the debtor could do nothing to divest the lien which his creditor had 
acquired by obtaining an order for his examination on the 28th of 
March. 

But as there is another suit pending between the same patties, 
which differs from this only in the fact that the order for the ex- 
amination of the debtor was made after the 30th of March, it may 
be well to consider here the effeet of the instrument, executed on 
that day, upon such a case. This question is only important upon 
the supposition that the assignment of the 5th of January contains 
provisions that would render it void as against creditors. Assuming 
that this is so, is there anything in the instrument of the 30th of 
March which can give validity to that assignment? I think not. 
Had the assignment reserved to the judgment debtor a specific 
benefit, as the payment of a sum of money out of the proceeds of 
the assigned estate, I will not say that a release of such benefit, 
before proceedings should be instituted to avoid the assignment, 
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might save it from being declared void. But even in such a case, 
the question would not be free from difficulty. Here the assignment 
prescribes certain terms and conditions by which the assignee is to 
be governed in the execution of his trust. Among these is one 
- which, it is alleged, renders the assignment void as against creditors. 
The validity of the assignment, as against the assignor, cannot be 
questioned. Finding the assignment is likely to be questioned, the 
assignor subsequently executes another instrument by which he as- 
sumes to vary the terms- of the assignment. Had he the power to 
do so? Could he revoke the authority to sell on credit, any more 
than he could the authority to sell at all? Ithink not. He had 
divested himself of all power to control the disposition of the pro- 
perty assigned when he executed and delivered the assignment. 
Whether that assignment is valid or not, as against creditors, must 
depend upon its own provisions, and not upon anything done subse- 
quently by the assignor, or even by the assignee. 

The remaining question in the case has been judicially determined 
against the defendants in Griffin v. Barney (2 Comst. 365). In that 
case, an insolvent debtor had conveyed all his property to trustees 
for the benefit of certain creditors. The trustees were authorized to 
sell the property assigned “at public or private sale, for cash or 
upon credit,” &c. This was held to be an unanswerable objection 
to the assignment. A trustee has no right to sell property assigned 
to him for the benefit of creditors upon credit, and if the debtor un- 
dertakes to confer upon him this power, the conveyance is void. 
The debtor may give a preference among his creditors, but he can 
only do it by an unconditional devotion of his property to the imme- 
diate payment of his debts. If the assignment contain any other 
terms or conditions, or if it confers any other power or authority 
upon the trustee, it is void. 

The plaintiff is therefore entitled to a judgment declaring the as- 
signment void as against him, with directions for taking an account 
substantially the same as in Wakeman v. Grover (4 Paige, 43). The 
judgment may also provide for the payment of the plaintiff’s costs 
oyt of the funds in the hands of the assignee. 








Jn the Common Pleas. 
[September Special Term, 1851.] 
Before the Honorable D. P. INGRAHAM, First Judge. 
James W. Barker against Jacon W. Dituon. 
MOTION TO VACATE ORDER OF ARREST. 
It is too late to move to vacate an order of arrest after justification of bail. 


Motion to vacate order of arrest—the facts sufficiently appear in 
the opinion of the Court. 
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Geo. S. Still for defendant. 
J. T. Doyle for plaintiff. 





Incrauam, J.:—This motion is to vacate an order of arrest upon 
which the defendant was arrested in March, 1850. Since that time 
bail has been put in, and have become perfected by not being ex- 
cepted to. Judgment has been obtained, and the bail have been 
sued, and after such suit the defendant has been surrendered by his 
bail, and is now in custody. 

I am clearly of opinion that the defendant is too late in his mo- 
tion. By the code, the motion may be made at any time before the 
bail justify. This was the rule under the old practice ; but it never 
was supposed to mean that it could be made after the bail was per- 
fected and no justification necessary. Then, as now,I understand 
the rule to mean that the motion may be made at any time before 
the security which the bail furnish is accepted by the plaintiff, 
whether by omitting to except or by a justification. But, even sup- 
posing the other view is correct, still the defendant in this case, by 
his long acquiescence in the order of arrest, is too late to make the 
motion. He has delayed eighteen months—suffered judgment to be 
obtained, and his bail to be sued, and then surrendered himself in 
discharge of bail. I cannot imagine a case in which acquiescence 
in a proceeding can be more fully shown. 

It is hardly necessary to add that if the letters produced by the 
plaintiff were written by the defendant, there is no ground for asking 
to have the order discharged, but as the motion must be denied upon 
the grounds above stated, it is unnecessary to discuss the merits of 
the motion. Motion denied. 








[Same Term.] 


James Harrison, Georce Harrison, Henry Suypam, Jr., Amer Razin, 
and Danie. R. Suypam, against Isaac Newton, Daniet Drew, and 
Sern Ke tty. 


INJUNCTION. 


Where it appears that a building, in the course of erection, can be completed without increasing 
the injury to the plaintiff, of which he complains, and that it would be productive of serious 
injury to continue the injunction, the same will be dissolved. 

If the building was clearly a nuisance, the use of it should be prohibited as well as the erection 
of it. But if the right of defendant to erect the same is a matter only of doubt, it is not proper 
in the first instance to stay his proceeding in the work by injunction. 


A temporary injunction by order in this case was obtained, re- 
straining the defendants from proceeding with the erection of a 
certain wooden building and fence now in a course of erection upon 
the building between Cortlandt and Liberty streets, in the city of 
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New York, and from erecting any other building or fence in the 
place thereof, at or on the wharf or bulkhead. 

Application was now made to continue the injunction. 

The material facts appear in the opinion of the Court. 


A. T. Smith for the plaintiffs. 
Cowles and Jones for the defendants. 


Incrauam, J.:—The defendants were restrained by a temporary 
injunction from finishing a wooden building in the course of erection 
on the bulkhead, between Cortlandt and Liberty streets. It is 
stated by the defendants, that this building is completed externally 
excepting a portion of one end, and hanging the doors, &c. This is 
not denied on the part of the plaintiff. Upon the argument of this 
motion to make such injunction perpetual, it occurred to me that there 
was no reason why the defendants should be enjoined from complet- 
ing the building. That all the injury the plaintiffs could sustain 
from its erection would be sustained by them from its present 
condition as fully as if the building was entirely completed, while, 
on the other hand, to continue the injunction would cause loss and 
injury to the defendants. Under such a view of the case, there 
could be no propriety in preventing the completion of the building 
in its present form; subsequent reflection has strengthened the 
opinion I expressed on the argument. If it was clearly a nuisance 
erected without a semblance of right, or if its use would be produc- 
tive of injury to the plaintiffs, it would be proper to examine the other 
questions involved in this motion ; but where such is conceded not to 
be the case, and the only benefit to result from the injunction would 
be to deprive the defendants in the meantime of the use of the build- 
ing, 1 cannot see any propriety in its continuance. In Osborn v. 
Taylor, 5 Paige, 315, the chancellor says : “ A preliminary injunc- 
tion should not be granted unless it is necessary to protect some 
right or interest of the complainant’s which may be injured, im- 
paired, or endangered, by the proceedings of the defendant in the 
meantime, as it frequently turns out upon the hearing, that the sole 
object was to embarrass the defendant’s proceedings and thus com- 
pel a compromise.” 

Where it is apparent that no such effects can be produced as will 
in any way cause injury to the plaintiff, from infringing the injunc- 
tion, it ought not to be continued. 

I concede that if the building were clearly a nuisance or purpres- 
ture, and was injurious to the neighborhood, it would be as proper 
to prevent the use as the erection of it. But that point is involved 
in great difficulty in this case. The same use has been made of 
these premises for a number of years as is now intended. Besides, 
the owners of the pier, &c., have an act of the legislature, autho- 
rizing them to erect buildings for their business, and the maxim “ qui 
facit per alium facit per se,” may with propriety be applied to them. 
Where there is so much doubt upon the merits of this controversy, 
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and no injury can result to the plaintiffs from denying motion, this 
and where the public accommodation is to some extent involved in 
the controversy, my opinion is that this motion should be denied. 

There are also other redsons suggested to my mind against this 
motion, upon the merits, but as the argument was not concluded on 
that branch of the motion, I forbear expressing any opinion upon 
them until after the hearing of the case. 

This motion is denied and the temporary injunction dissolved, 
defendants’ costs $10, to abide the event. 








[Same Term.] 


Marvruatas B. Warp, Survivor, &c., Arrettant, against James Syme, 
Wituram Worpsworts anp Micuart J. Mason, Responpenrs. 


LIEN——COSTS—-MOTION TO VACATE SATISFACTION PIECE, 


By the provisions of the code, costs are given to the party and not to the attorney, except 
where it is a matter of stipulation. 


Motion to vacate satisfaction piece given by William Wordsworth, 
an attorney of this court, for costs received by him, as respondent, 
in an appeal from this Court to the Court of Appeals, on the ground 
that Mr. Coren has a lien on the costs as Wordsworth’s attorney, and 
that Wordsworth could not satisfy them. The original suit was 
commenced on the 7th June, 1848, before the code came into opera- 
tion, but the appeal on which the costs in question were recovered, 
was not taken until the 14th August, 1849, after the code came into 
operation. 

The appellant died Ist August, 1850, and the present motion is 
made against his executors by Coren as the attorney for Words- 
worth, which Wordsworth repudiates. 


F.. H. Bryan, for Coren. 
E. C. Gray, contra. 


Incrauam, J.—As the law existed before the adoption of the code, 
this motion should be granted. The same rule would apply to this 
case as was applied to the original judgment in this court on the 
former motion. Under the code, however, a different rule, I think, 
must prevail. ‘The appeal was brought after the passage of the 
code, and was subject to the provisions contained in it. Such has 
already been decided when the costs were taxed at the rates fixed 
in the code. By the code the costs are given to the party and not 
to the attorney; all laws regulating the fees of attorneys are 
abolished, and the attorney is left to make his own agreement with 
his client. I am at a loss to see upon what ground it can be held 
that the attorney is entitled to the costs as his. He may agree with 

VOL. IX. 40 
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his client to charge the costs, or more or less, but without some 
agreement so made, the costs, I think, are solely the property of the 
party and not the attorney. If this be so, then it follows, conclu- 
sively, that a mere notice from the attorney to the opposite party 
can never give a title in these costs to the attorney. He may give a 
notice that he claims the costs or has a lien on the costs, and, if he 
really has such lien, that notice would protect him; but, before the 
court can vacate a satisfaction piece executed by the party, under 
such a notice, it must also appear that by some agreement between 
the attorney and his client, he has actually become the owner of 
such costs, and, thereby, is entitled to collect them without such an 
agreement. 

I cannot see how the title of the party given to him by statute in 
the costs, can be transferred to another. 

If the attorney can thus, by a mere notice, obtain the costs in the 
cases, he may in the same way claim the allowance made for un- 
reasonably defending a cause, which is also awarded as costs, and 
which cannot for a moment be considered as a compensation to the 
attorney. 

As there is nothing in the papers to show that the attorney has 
any other right to this judgment, except merely as attorney on 
record, the motion must be denied. 

As this question has not before been decided in this court, no costs 
are granted to either party. 








New York General Term, October, 1850. 


LaWatu against Grice. 


The mode of reviewing reports of referees upon the whole issues, in causes referred before the 
Code, (the report made afterwards,) is by motion, at special term, to set aside the report 
agreeable to the requirements of the 44th Rule of 1847, and the former practice. 


This suit was pending when the Code was enacted, and was re- 
ferred agreeable to the former practice. In May, 1850, the referees 
reported in favor of the defendant, and judgment was perfected 
thereon on the 21st May. Onthe 5th of June, and within the thirty 
days provided by the Code, the plaintiff gave notice of an appeal to 
the general term, and filed an undertaking. The papers did not dis- 
close whether the appeal was on questions of law or of fact, though 
on the argument, it was averred that the latter were involved. 


Treadwell, for Defendant, moves to set aside the appeal. 
Pinckney, contra. 
By the Court, Evmonns, J——The mode of reviewing the report of 
referees in a suit at law, pending when the Code of Practice went 


into effect, is in conformity with the former practice, namely, by a 
‘motion to set aside the report, conducted agrecably to the rules 
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adopted by the court in July, 1847. Section 272 of the Code, which 
provides for an appeal or rehearing, is not made applicable to old 
suits; and section 6 of the act supplementary to the Code, which 
also gives an appeal, is applicable only to suits in equity, pending 
when the act took effect. The present 24th rule of court is not ap- 
plicable to such a case, but the 92d rule is, and that declares that all 
actions pending on the 12th of April, 1848, may be conducted ac- 
cording to the rules adopted in July, 1847. 

Even section 278 of the Code, which requires the judgment to be 
entered in the first instance on the decision of a single judge, is not 
made applicable to such a case as this; but our 30th rule, defining 
what are enumerated or non-enumerated motions, classes this motion 
among the latter, and ordains that it be heard at a special term. 

The practice adopted in this case, then, is wrong. An appeal does 
not lie, but the mode of review, it being a suit pending when the 
Code took effect, is by a motion to set aside the report of the referees 
agreeable to the requirements of the 44th Law Rule of 1847, which 
motion must be heard in the first instance at a special term, under 
the 30th rule. 

The counsel have doubtless been misled by the general nature of 
the language used in the present 24th rule, and he has misappre- 
hended the purport of it. 

It is so general in its term¥ as to convey the idea that in all cases 
where the whole issues have been referred, the case must be brought 
on to a hearing at a general term. But it is to be taken in subordi- 
nation to the enactments of the statute, and section 348 of the Code 
allows only questions of law to be taken before the general term for 
review, so that the language of the 24th rule, which directs that the 
case shall be reheard only on appeal at a general term, is necessa- 
rily confined to cases which raise questions of law. Where a review 
is sought upon questions of fact, that part of the rule is not ap- 

licable. 
‘ I repeat, however, that that rule has nothing to do with this case. 
The new mode of reviewing reports of referees by appeal of rehear- 
ing, not having been made applicable to prior existing suits, the ap- 
peal in this case was wrong, and it must be dismissed, but without 
costs and without prejudice to a motion to set the report aside. 








THE LATE LEVI B. WOODBURY. 


It is with feelings of deep regret we announce the death of Levi B. Woop- 
BURY, one of the Assistant Justices of the Supreme Court of the United States. 
On the 11th of September, on the Court assembling at the Circuit Court of the 
United States for the Southern District of New-York, the two learned Judges 
who preside there, with several distinguished members of the bar, gave expres- 
sion to the feeling entertained for the eminent Jurist, which we give in detail. 


Mr. J. Prescott Hall, United States District Attorney, ruse and said :— 
May it please your Honors—It has been’ the practice of this court, when a 
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distinguished man, connected with the administration of justice under the su- 
preme authority of the nation, has been called forever from the scene of his 
usefulness, to pay some tribute to his memory. It is a custom marked by 
strict propriety ; nor should it be honored by the members of our profession in 
its breach rather than in its observance. An occasion of this nature now 
arrests our attention, in the tidings which have recently been borne to our 
unwilling ears, of the sudden, the unanticipated death of Judge Levi Woodbury, 
of the Supreme Court of the United States. He has gone from us in the 
midst of his usefulness—in the fulness of his career—and in the time of his 
utmost judicial employment. Such an event may well be deemed, in some de- 
gree, a national calamity. It is especially solemn to those who belong to the 
same class in the great industrial family of mankind. After a life not full of 
years, but full of honors, Judge Woodbury has gone down to the grave—too 
soon for the bench of which he was a distinguished ornament, and too soon for 
the country whose devoted son he was. It is not for me to sketch his cha- 
racter, or pronounce his eulogy. These will be done by abler hands and more 
eloquent lips than mine. But I may, perhaps, be permitted to say, that this 
sudden dispensation has fallen upon me as an individual, with more than ordi- 
nary impressiveness. It is probable that my personal intercourse with the 
illustrious deceased was more recent than that of any member of the bar, now 
in the presence of the Court. But few days have passed—a mere thread of 
time has intervened, since I had the privilege of weleoming Judge Woodbury to 
the retired shades of my own house—to sit by him at my own board, and to 
enjoy, in company with others, the rich treasures of his conversation and varied 
knowledge. (Here the learned gentleman was deeply affected ) I little thought, 
then, that ere the seasons should roll round—before the veil of coming events 
could be lifted from the scenes of busy life—that it would become my melan- 
choly duty to speak of Judge Woodbury as of one who had passed away for- 
ever, and who could leave nothing to us but the fruits of his acquirement, and 
the bright example of his industry, his integrity and fame. The loss which has 
fallen upon us, is a bereavement common to all—to the Judges upon the bench, 
to the bar who appear in their presence, and the community to which we belong. 
A distinguished jurist has fallen in our forensic halls—an able man has been 
cut down in the maturity of his strength—a Judge, learned and upright, has 
passed beyond those earthly tribunals where his judgments were displayed, and 
we, who are now assembled here, stand up in this presence, to bear our willing, 
but inadequate testimony, to the memory of the man, the lawyer and the judge. 
Under these melancholy circumstances, I am directed by the bar now assembled 
here to present to the courts now in session here, both Cireuit and District, a 
series of resolutions expressive of their opinions as to the merits of the distin- 
guished dead, with a wish that the same may be entered upon their records, in 
perpetual remembrance of this solemn event. 


Mr. Hall then read the following resolutions, which had been adopted at a 
meeting of the bar for presentation to the courts :— 


Resolved, That the bar of this court have heard with the deepest regret the 
announcement of the death of the Hon. Levi Woodbury, one of the Associate 
Justices of the Supreme Court of the United States of America. 


Resolved, That his long public services, and the faithful discharge of the 
duties of the high offices he has filled, entitle him to the grateful memory of his 
countrymen, and that his patient research, his extensive learning and impartial 
judgment, entitle him especially to the remembrance of the.bar, and to an 
honorable place among the jurists of our country. 
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Resolved, That the Attorney of the United States for the Southern District 
of New York, be requested to present these resolutions to the Circuit Court at 
its opening to-morrow, and to move the court that the same be entered on its 
minutes, 


Resolved, That a copy of these resolutions, attested by the Chairman and 
Seeretaries, be transmitted by them to the family of the late Judge Woodbury, 
with the sincere condolence of the members of this meeting. 


The Hon. B. F. Butler then addressed the Court :— 


I ask leave, may it please your Honors, to add a few words to what has 
been so appropriately said by my learned brother. In the death of Judge 
Woodbury, the national judiciary, the legal profession, and the whole country, 
have indeed sustained a severe loss. Though one of the last appointed of the 
Judges of the Supreme Court, his judicial labors had acquired for him the high 
respect of the bar of his own Circuit, and the confidence and esteem of the 
nation. This fact, especially when we consider that for the twenty years im- 
mediately preceding his accession to the Bench, he had been withdrawn from 
professional duties, and that he took the place of a Judge pre-eminent in judicial 
learning—is one of mark, and deserves more than a passing notice. Its suffi- 
cient explanation will be given by a brief reference to the personal character 
and public career of Judge Woodbury. To great professional ambition he united, 
in a large measure, many valuable practical qualities—excellent common sense— 
perfect integrity—admirable method in business—great temperance, simplicity 
and frugality in his personal habits—and untiring perseverance. With these 
qualities, success at the bar was certain ; public confidence and professional pre- 
ferment as naturally followed. Accordingly, at an early age, he was appointed 
a Judge, and shortly afterward, Chief Justice of the Supreme Court of his 
native State. His published opinions, while a member of that court, made him 
favorably known to the profession in other States, as well as to his brethren at 
home, as a sound lawyer, a learned and discriminating Judge. And though he 
was soon withdrawn from judicial life, first by his election, as Governor, and 
then by two elections as Senator in Congress, with ten years intermediate ser- 
vice in the Navy and Treasury Departments, he never forgot his vocation as a 
lawyer, and never entirely gave up his professional studies. The reason is 
ebvious. Our governments—state and national—are governments of laws. 
This is emphatically true of the federal government, which finds, in written 
organic law, the sources and the measure of all its powers. The discussions of 
the Senate frequently involve grave questions of public and constitutional law. 
On all such occasions, Judge Woodbury showed the legal extent and value of 
his judicial attainments. But nowhere is extensive and accurate legal instruc- 
tion more necessary or useful than in the great exccutive departments—for it is © 
their very business to aid the President in taking care that the laws be faith- 
fully executed. In his administrative career, Judge Woodbury always exhibited 
an anxious desire to meet and to fulfil this obligation. To this end he studied 
the acts of Congress, with which he had to deal, in the spirit of a sound lawyer ; 
and he applied to the questions constantly arising on them, the principles and 
habits of the judicial function. In this way, he kept up a familiar acquaintance 
with the elementary rules of legal science, and acquired a very comprehensive 
and exact knowledge of the legislation of Congress, and especially of our com- 
mercial and revenue systems—titles of great extent, and commanding import- 
ance in all places, and particularly in the federal courts. Judge Woodbury 
also displayed, in the ordinary routine of his administrative duties, in each of 
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the departments over which he presided, many qualities very useful in a Judge— 
equanimity of temper—commendable caution—urbanity of manners and strict 
impartiality. In cases of difficulty he did not decide upon his course until after 
thorough inquiry and mature consideration. As might be expected, the con- 
clusions to which his mind was deliberately brought, were held by him with 
firmness and tenacity. No wonder, then, that with so many preparatives for 
the judicial office from which he has just been taken, he should have filled it 
with signal ability. The reports of the Supreme Court as well as those of his 
own Circuit, contain many enduring memorials of his diligence, his learning, his 
conscientious sense of justice. In any view of Judge Woodbury’s public career, 
however limited or special, we cannot overlook his services as a statesman. 
This, indeed, is not the fit time or place to speak of the measures he proposed 
or the policy he supported in that character. I shall, therefore, not even allude 
to them. But as 1 was, for several years, intimately associated with him, 
while in the Executive Departments, I may be permitted, even here, to testify 
to the unsurpassed faithfulness and zeal with which he devoted himself to his 
official duties. In the Treasury Department, especially, his labors were im- 
mense. He came into that Department in the midst of great fiscal difficulties. 
The difficulties, or others still more aggravated, continued to exist during the 
seven years he was at its head. ‘T'o grapple with them, to keep them in check, 
to maintain, in spite of them, the credit of the Department, required unremitted 
and self-denying efforts. These efforts he made, and he made them cheerfully. 
He seldom or never left the seat of government. He superintended, so far as 
any one man could do it, every bureau in his Department. He was usually the 
first officer at his post, and the last to leave it. He performed more physical 
Jabor than almost any other man in the public employ. And, yet, by the me- 
thodical distribution of his time, and by doing everything in its season, he 
seemed never to be hurried; and with all his engagements, he found more lei- 
sure for the enjoyments of domestic life and of society, into which he entered 
with kindly relish, than most of his associates. Besides the numerous and 
elaborate reports demanded by the regular duties of his office, he made labori- 
ous researches into matters connected with the national industry, commerce and 
resources. Some of these documents are of permanent value, and will well 
repay the study of the statesman. In this connexion, his essay on cotton, pub- 
lished in 1836, may be particularly mentioned, as the most complete and valua- 
ble collection of facts connected with the history of that important staple, 
which had at that time appeared in print. The loss of such a Judge, even 
after the longest period of service, would be felt as a public calamity. It affects 
us the more painfully, occurring at an hour so unexpected, and at a period 
when, to human appearance, several years of increased usefulness might natu- 
rally have been looked for. The disease by which Judge Woodbury was 
snatched away was so sudden and so rapid, that the public announcement of his 
danger barely preceded the tidings of his death. It is impossible that any one— 
especially that any one to whom he was familiarly known—should contemplate, 
unimpressed, such an instance of the uncertainty of life, and the vanity of 
human expectations. Nor can we forget, that in proportion to the suddenness 
of the blow is the severity with which it has fallen on those intimately allied to 
the lamented dead. The resolutions of the Bar now presented, will, I doubt 
not, be responded to by the profession generally, as due to the occasion. I 
trust, therefore, that the motion which has been made will be granted. 


Judge Nelson, on behalf of himself and his associate, Judge Betts, responded 
as follows: The court very sincerely unite with the bar in the testimony of 
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respect presented on this melancholy occasion, to the memory of our deceased 
brother, and cordially concur in the opinions expressed of the high character 
and many eminent qualities that distinguished him through a long life of public 
service. —During this period, he held several of the highest offices of the go- 
vernment, and, in all of them, discharged the duties with very great ability. 
Notwithstanding these public employments had virtually withdrawn him from 
our profession for a period of some twenty years, his professional pride and 
enthusiasm never left him; and during the intervals of public office that afforded 
him an opportunity to practice the law, he returned to it, looking to the pro- 
fession, always, as the foundation of his fame, and the source of an honorable 
support for himself and family. Although he had earned an enviable reputation 
in the councils of the nation, and one that might have satisfied high aims and 
ambition, yet, on his elevation to the bench of the Supreme Court of the United 
States, he entered upon the discharge of its duties with all the ardor and de- 
votion of the youthful aspirant for its honors and renown—an ardor and devo- 
tion worthy of all praise and imitation. 

All his professional zeal and enthusiasm revived, and with it the stores of 
legal knowledge which he had treasured up by the industry and learning of his 
earlier years. He was truly an able and most pains-taking judge—patient, if pos- 
sible, to a fault, in listening to the arguments and authorities of counsel ; and, 
what is of equal, if not higher merit, indefatigable in weighing the arguments, 
and searching out the authorities referred to, so that counsel might be sure the 
client would have the benefit of them in the investigations and judgment of the 
court. No judge ever lent a more willing ear to the labors and learning of the 
bar, in the examination of their cases; or more highly appreciated the value of 
both, as lights in guiding and directing the judgment, and in diminishing the 
labors of the court; or could have been more deeply impressed with the truth 
that the learning, as well as the fame, of the bench and of the bar, in the field 
of professional labor, are so intimately connected and blended together—so 
necessarily dependent upon each other for mutual support and durable existence 
—acting and reacting upon each other—that the fame of the one must rise or 
sink with that of the other; and that the usefulness as well as fame of each, 
rests upon common efforts and common ardor in the discharge of their respective 
duties, and upon the mutual respect for, and confidence in, each other. The 
judicial labors of our deceased brother and friend, are matters of public record, 
and need no commendation from us. The resolutions of the bar afford the best 
evidence that they are justly appreciated. They are the proper judges of them, 
and arbitors of judicial merit; and before which tribunal every judicial functionary 
must come, and his rank and standing, be it high or low, irrevocably determined. 
The private virtues and worth of the deceased were as exalted as his public 
character. Remarkable for the kindness of his disposition and amiability of 
temper, his intercourse with his brethren of the bench and bar was most agree- 
able and pleasant. Ever ready to extend courtesy and respect where it was 
due, and especially guarded, at all times, against uttering an offensive word 
that might wound the feelings of an associate, he was a model in this respect 
for all his professional brethren. Though we bow in submission to the inscrut- 
able decrees of an all-wise Providence, we cannot but deplore the loss of our 
deceased brother as a great public loss to the bench, of whom he was one of its 
brightest ornaments, and to the country, of which he was one of its most en- 
lightened and valuable citizens. We shall direct the resolutions of the bar to 
be entered upon the minutes of the court, and a copy to be transmitted to the 
family of the deceased. 

Upon the conclusion of Judge Nelson’s remarks, Judge Betts addressed the 
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bar in the following terms: The appropriate and impressive remarks of the 
presiding judge, in accepting the resolutions just offered by the bar, and order- 
ing them to be recorded in the Circuit Court, express the sentiments of both 
members of the court in respect to the character and worth of Judge Wood- 
bury. It would not be becoming in me to attempt to add to the effect of what 
has been so well said in the name of that court. But as the resolutions read 
and the observations with which they have been presented, look to the separate 
action of the District Court, in receiving and recording them, and as that court 
is also open for the purpose, I deem it not improper, as presiding magistrate 
therein, to offer a few words more, particularly applicable to the relation of that 
court and its judge and the distinguished deceased, than to the connection of 
the judge of this court with him. I became acquainted with Judge Woodbury 
in December, 1829, he then being in the Senate, and under circumstances favor- 
ing a great degree of intimacy between us on professional and general topics. 
The acquaintance continued during his life, although with but occasional oppor- 
tunities of personal intercourse. Still, whilst he presided over the treasury 
department—a period in which the District Court was largely occupied with 
revenue cases and questions falling within the supervision of that department— 
I had occasion to know much of his thorough and pains-taking labors in that 
branch of the public service, and his very careful attention to matters touching 
our commercial interests and regulations, and the management and disburse- 
ment of the public revenues. J'rom these circumstances, I feel entitled to say 
that all the public acts of Judge Woodbury in that relation, were marked by 
the most patient research and exact knowledge of the legislation and usages, 
domestic and foreign, affecting the trade and navigation of the country. His 
decisions and instructions upon these subjects were characterized by great 
soundness of judgment and fitness and propriety as practical guides and direc- 
tions. The habit of his mind was eminently practical. This is also manifested 
in his judicial decisions, and in those variett labors with which he tasked himself 
for the furtherance of knowledge and the promotion of the well-being of society. 
To that end he devoted much time to the preparation and delivery of public 
addresses and lectures, in addition to the measureless toils expended in his 
official duties, whereon he thought his voice or example might have a useful 
influence. I comply most readily with the desire expressed by the bar, and 
direct the testimonials now offered to the memory of this great judge and good 
man, to be made part of the records of the United States District Court. 





